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February 20, 2013

To: Senator Steve Cassano, Co-Chairman
Representative Jason Rojas, Co-Chairman, and
Members of the Planning and Development Committee

From: Wayne Cobleigh, Connecticut State Director,
International Council of Shopping Centers (ICSC)

Subject: Proposed Senate Bill No. 814 An Act Concerning Intervention in
Permit Proceedings Pursuant to the Environmental Protection Act of 1971

The ICSC was founded in 1957 as a professional trade association for the
shopping center industry. We have nearly 600 members in Connecticut and
almost 60,000 members in about 90 countries. ICSC members include
shopping center awners, developers, managers, marketing specialists,
investors, retailers and brokers, engineers, architects, contractors, academics,
students, public officials and environmental/geotechnical engineering firms
like my employer, GZA GeoEnvironmental, Inc. (GZA) with three offices and 60
employees in Connecticut. [CSC members are interested in land use
permitting with: (1) a level playing field, (2) transparency, (3} certainty in what
constitutes a complete application, and (4) sound governance. Permits
without excessive delay are necessary to attract tenants and investment; and
to design, construct, expand and renovate retail centers throughout the 169

municipalities in Connecticut,

My experience with statute 22a-19 is extensive and my perspective for
requesting your full support in advancing SB 343 is unique. [am in my third
year as a volunteer State Director for ICSC in Connecticut. | work for an
environmental consultant firm that would benefit financially if environmental
interventions without legitimate claims and evidence of unreasonable
pollution were allowed to continue without the advancement of this bill.
Despite the court standard of requiring an intervention petition to state
specific factual allegations of the environmental harm opined in the Nizardo
State Supreme Court case from 2002, interveners benefit financially and in
extending the delay of a permit when they put the burden on the permit
applicant to retain an environmental consultant to opine and address the
intervenor’s concerns about unreasonable pollution of the environment to a
land use commission or a court. An environmental consultant for the permit
applicant is an additional expense when required to address the facts of an
alleged claim for environmental harm, especially when claims are not based in
fact, sound science or substantial evidence.
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As someone in the environmental consulting business in Connecticut since 1982, the volume of
locai, state and federal environmental statutes, laws, ordinances, guidelines and court decisions
has increased incredibly over my career. Legal and environmental professionals now need to
specialize because the environmentai and tand use regulations are so voluminous. Connecticut
DEEP is focusing on transformation and Lean management methods now because our State needs
to change outdated and ineffective regulations that stifle responsible growth of our economy. We
are not regulating in 1971 anymore, We strongly support reform of 22a-19 and transparent and
responsible environmental interventions that meet the governance expected in the 21st century.

Abuse of the land use permit process is not limited to interested citizens. The Wall Street Journal
article author, Ann Zimmerman, made front page news on June 7, 2010 exposing the Saint
Consulting Group as being funded by rival supermarket chains, even posing as citizen groups to
stop rival chains from obtaining permits. Zimmerman reviewed hundreds of pages of Saint
documents and reported that Saint Consulting Group conducted about 15060 campaigns in 44
states, of which the owner Michael P. Saint indicated about 500 have involved trying to “block a
development” and most of those have been clandestine.” Clearly secretly funded interventions
are good business for The Saint Group but not for their opponents. Off the record lawyers have
acknowledged to me or not denied that this practice happens in Connecticut. ICSC supports
transparency for the environmentatl intervenor of funding sources that will help make such
clandestine funders accountable when they fund an intervention as a method to delay or reduce
market competition. Although we support item 2 of S.B. 814 to make secret funding more
transparent, a business competitor can assert that intervention is legally protected speech under
the First Amendment of the Constitution and complies with the Noerr-Pennington doctrine.

Regulating the funding of environmental intervention campaigns will not get at the main
problem, which is the use of the courts and litigation process to delay permit processing and
approval by mere speculation that the public’s trust in the environment is threatened without
producing legitimate proof, sound science, facts or substantial evidence by the one claiming the

harm.

Abuse of 22a-19 as a threat to the economic development and job creation is even more damaging
to our economy going forward as we address the high unemployment Connecticut has been
experiencing since late 2008. Statistics may indicate very few interventions reach the courts as a
percentage of land use permits, but many developers or tenants lose interests in properties when
interventions are proposed. Many developers do not make it to the permit application; they end
the project to find another opportunity, because delays are too costly for most projects to sustain.

After 40 years of 22a-19, there is a more legitimate and responsible way for a citizen to intervene
and result in genuine environmental protection. Please codify the Nizardo case of 2002 and set
reasonable schedules for intervenors to act in good faith and that honor the municipal and land
use commissions’ volunteered time and community activism, | have enclosed proposed revisions

for your consideration, Thank you for considering my comments.
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Proposed substitute language for SB 814
New language is underlined; omitted language is in [brackets].

Sec. 22a-19 Administrative Proceedings.

(a)(1) In any administrative proceeding where a public hearing is required
or held, and in any judicial review thereof made available by law, the Attorney
General, any political subdivision of the state, any instrumentality or agency of
the state or of a political subdivision thereof, any person, partnership,
corporation, association, organization or other legal entity may intervene as a
party on the filing of a verified pleading demonstrating [asserting] that the
proceeding or action for judicial review involves conduct [which has, or which]
that will, or that is reasonably likely to [have the effect of unreasonably polluting,
impairing or destroying] unreasonably pollute, impair or destroy the public trust
in the air, water or other natural resources of the state.

(2) The verified pleading shall: (A) contain specific factual allegations
setting forth the environmental issue that the intervenor intends to raise, and (B)
state the material facts upon which the intervention is based in sufficient detail to
allow the reviewing authority to determine from the face of the petition whether
the intervention implicates an issue within the reviewing authority’s jurisdiction,

(3) In administrative proceedings to which statutory deadlines apply, the
verified petition must be submitted within the requirements of the statutory
deadlines applicable to accepting evidence or testimony, giving the agency
involved adequate time to consider and rule on the petition. In court
proceedings, verified petitions must be submitted within the deadlines that
otherwise apply to pleadings in such proceedings. Petitions shall be rejected by
administrative agencies or courts if not filed within the applicable time frames
for such proceedings. Petitions rejected for untimely filing are not subject to

appeal.

(b)  Inany administrative, licensing or other proceeding, the agency
shall consider the alleged unreasonable poliution impairment or destruction of
the public trust in the air, water or other natural resources of the state and no
conduct shall be authorized or approved which does, or is reasonably likely to,
have such effect as long as, considering all relevant surrounding circumstances
and factors, there is a feasible and prudent alternative consistent with the
reasonable requirements of the public health, safety and welfare.

(c)(1) The decision of an administrative agency may be appealed to
Superior Court by intervenors whose petition to intervene in the underlying
matter was granted by the agency,

{2} In the case of an appeal to Superior Court from a decision of an
adminisirative agency, a party may inlervene in ithat appeal under authority of
this section only if that party has successfully intervened in the administrative
proceeding from which the appeal is taken.
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Wal-Mart from competing with
its nine. Jewel-Osco. supermar-
kets focated within three to ten

miles of the proposed shopping -

center; the documents indicate.

" City - officials say the. effort
stalled  the - developrient - for
three years and cost Mundelein
millions in lost pr owQQ Eﬁ
sales taxes.

Mr, Brownson, who bas %4&,
oped shopping’ centers im 15
states over 25 years, $ays he
learned about Saint’s involve-
ment only recently when some-
one phoned him and spifled the
news. “A huge national company
conduets a dirty tricks campaign

for its own moam and a city and -
a developer become nozmﬁm«mw

Jmﬂmmm ¥ he complains.,.

. Supervalu didn’t return calls™

for comment. Mr. Saint declines

to.ciscuss the situation in Mun- ¢
R Michael Salnt, left, is founder of. Mmsﬂ nonmcﬁﬁm mauu.
developments. Many of its efforts to block projects are clandestine wmcmmoumﬂ. mowm; is_:moz.

delein. In general, he says, “de-
<m§§m always say the world is

coming to an end because the.

project that would have made

them millions wdsn’t approved.”

- Mr.-Salnt, a former newspa-
per reporter and political press
secretary, founded his firm 26
years ago. It specializes in using
political-campaign tactics—peg-
tion drives, phone banks, web-

centers to quarries and landfills.

Cver the years, it has conducted.
gbout 1,500 campaiens in 44
states. Mr, Saint says about 500
have involved tiying t9 -block a
a@myo@pﬁmﬁ and most of those -

EB. been clandestine,. :
" For the: UBS& psﬁ.éa.gmn

drop into town using an assurned

local; gpposition, according. to

former. Saint: employees. They.

flecd local politicians with calls

appear @wﬁ the ¢alls are coming

- aopposition.” -

" based in Pleasanton,. I
* tained Saint to thwart Wal-Mart
Supercenters In more than 30
_ tovms” in- California,
sites—to build support for or
against . controversial: projects,
from oil refineries and shopping:

use-battles,

Riv 1 Retail ﬁ %g @@%%@ Fund

Eznr..wuw;mimm in cmﬁm.nom%nm_ ~campaign ﬂmwmnm 0 bulid support for or against
5@3 mﬁ 5 site of a stailed Wail-Mart in lliinois.

ees,
threatened .and &mﬁmmma by the

- Safeway, a gﬂos& %mg

Washington and Hawaii in recent

years, according to a Saint proj-.
. ect list and interviews with for-
L MEr Empleyees.
.. employees say much of the work
- consisted of training Safeway’s:
~unionized workers-to fight land-
including “how to
‘speak at public hearings. : g
.. Former Saint workers say the
- union sometimes pays a portion
mmmﬁﬁgmﬁ a.Saint manager will.”

‘Former .5aint

-of Saint’s fees. “The work we've -
_ funded Saint. to'do to preserve,
name to create or take controlof | our market share and our jobs is:
- within our First | Amendient’
© rights,” says Jill Cashen, spokes<
, " “woman for the United Food and

using multiple phones to make it

Commercial Workers Union.
Safewazy declined to comment.

who have been followed,

Calif, re--

.- Qregon,

ménth of Saint staff time, ac-
“cording to a preliminary budget.

Locally, there was strong op-

~position from a citizens group
~.that wanted to preserve the pro- -
~ posed site as farmland and was

concerned -about traffic, Never-

mﬂ.mﬂmmm“%&-gmﬁgn&éano_....
- ditional approval. o
- Before’. construction: Gmnns :

with support from Saint, the op-

- ponents filed suit, claiming that -
-when the fand was rezoned for
commarcial use' three years ear
ler; neighbors: had: not wmmﬁ.. )

1 vy

nroperty notified. - y
-+~ One member of the ritizens

group, Kip Kelly, says a woman

. he: assumed was from a lzbor:

- group or antl-Wal-Mart coalition’

+ had offered. to-fund the effort.
Former Saint employees say the

" woman- was; . Saint - operative
and-that Glant.was. paying the-

_group’s legal bills througli Saint.

Tracy Cadzow, the lawyer who

represented the groun, savs she

. m.ﬁmzma :

m,,ﬁ .H.émm, 83 to %o@
paying the attorney,” says a HS..
mer Saint employee. .

Town ' officials  reanproved
commercial zoning for the land,
this time giving proper notifica-

" tion to homeowners, which ren-

dered the lawsuit moot. . Giant

and its parent company, Ahold,

did not retium calls fox comment.
- Asked about- the” situation,
Mr. Saint said his company is an

~advocate :for - its - clients “but
<deesn’t determine overall strat-
egy.

- servige, we'll do.it” he said.

7 My Saint says:there is noth-

. ing Mlegak zbout a noéﬁgﬁé.
ing to derail & competitor's proj- -

“If-it’s legal to perform: a

ect. . Companies -have. legal
protection’ under. 'the First

Amendsment for ysing a govern- .

ment or Jegal process to thwart
competition,.even if ﬁwmw do 50
secretly, he says,

The protection is known as
the Noerr-Pannington doctrine,

because they ¢are about zoning.”

Former Saint employees say
that the geal of many legal or
political challenges was merely

to delay projects.

“That may be the result,” re-
sponds Mr. Saint. “But our goal
is always to kill Wal-Mart.”

In Mundelein, where Super-
vaiu wanted to protect its Jewel-
Osco stores from Wal-Mart, Saint
first focused on a vote on the
10C-acre development by the
city’s Plan Commission, sched-
wied for May 2007 Saint docu-
ments indicate. Saint’s Chicago-
based rezional director, Jay Vin-

- cent, who drives a Honda CRV-

with the Ticense plates BLKOPS 3,
assigned the job to a project
manager; Saint documents indi-
cate. That manager, who is a
baseball fan, borrowed an dlias

for each of his assighments from .

a major leaguer. For the Mun-
delein job, he took the name of a
former catcher for the Winnesora

Mart

Several former colleagues o
the baseball-loving project man
ager say he frequently told tha

Story, which is false, in connee

tien with Wal-Maxt projects.

Mr. Budwick says the projec
manager told him that the figh
in Mundelein would be length:
and expansive, but it wowld cos
the residents nothing because I
was involved in politics and ha
sympathetic donors willing t
fund their campaign.

“T didnt know where th
money was coming from, and
didn’t want to know,” says Joh
Abraharm, a landscape-compan:
owner whose large home abut
the develgpment site.

The project manager ar
ranged for a lawyer, “Willian
Graft, who had experience fight
ing land-use battles, to represen
neighbors who opposed the de

. velopment, according to Sain

documeénts. Although the publi
hearing on the development wa
packed with opponents, accord
ing to city trustee Ed Sullivar
the ¢ity’s board of trustees ap
proved the project-in July 200"
Mz, Graft filed suit on behal
of four local residents with pron
erties adjacent to the propose:
development, appealing th
board’s decision. and claimin
their rights had been viclated
He sent monthiy bills rangin;
from $20,000 to $35,000 to th
project manager, who forwarde
them to Saint, according to cop
jes of the bills viewed by th
Journal, Mr. Graftconfirms tha
Saint paid those bills.
" The sult remained in cour
for two and a half years—unsi
March. 26 of this. year; when
judge ruled in favor of the city
saying its decision to'approv
the development was not “capri
cious, irrational orarbitrary.”
The development is still &
limbo. The plaintiffs have aske
the judge to reconsider his dec]
sion. The develoner, Mr. Browy



